IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD L. CARE

LAVWRENCE CLAAR;
TREANTAFFELO KARAHALI AS;
M CHAEL KLI NE

GORDON KONEMANN

FRANCI S A. ROSSI; and
LEE G SM TH,

Cvil Action
No. 2003-CV-04121

Plaintiffs
VS.

THE READI NG HOSPI TAL AND

MEDI CAL CENTER

JAKOB (JAPP) OLREE

I ndividually, and in H's
Capacity as Director of
Facilities Managenent for The
Readi ng Hospital and

Medi cal Center, Inc.;

JOHN AND JANE DOES 1 Thr ough 20,
I ndividually and in Their
Capaci ties as Enpl oyees of The
Readi ng Hospital and Medi cal
Center, Inc.,

N N N N N N N N N N N N N N N N N N N N N N N N N N N

Def endant s

APPEARANCES:
RI CK LONG ESQUI RE
SI MON GRILL, ESQUI RE
On behal f of Plaintiffs

VI NCENT CANDI ELLO, ESQUI RE
On behal f of Defendants



OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mtion for
Partial Reconsideration of the Court’s April 1, 2004 Opinion and
Order filed by defendants on April 13, 2004. Plaintiffs Answer
to Hospital Defendants’ Mtion for Partial Reconsideration of the
Court’s April 1, 2004 Opinion and Order was filed April 23, 2004.
Because we conclude that plaintiffs’ clains for invasion of
privacy are not barred by the exclusivity provisions of the
Pennsyl vani a Worknen’ s Conpensation Act!, we deny defendants’
nmotion for partial reconsideration.

Juri sdiction

Jurisdiction is based upon federal question
jurisdiction pursuant to 28 U.S.C. 88 1331 and 1441(b). Venue is
proper pursuant to 28 U S.C. 8 1391(b) because the events giving
rise to plaintiffs’ clainms allegedly occurred in this judicial
district, nanely, Berks County, Pennsyl vani a.

Factual Backgr ound

Plaintiffs are each enpl oyees of defendant The Readi ng
Hospital and Medical Center (“Hospital”) and worked in its
engi neering departnment. In their Conplaint they seek damages

agai nst the Hospital and other defendants for violation of the

1 Act of June 2, 1915, P.L. 736, art. |11, 8 303, as anmended,
77 P.S. § 481(a).
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Pennsyl vania Wretap Act, invasion of privacy and civil
conspi racy.

Specifically, plaintiffs allege nunerous unl aw ul
interceptions of their oral communications by one or nore of the
defendants. The last such alleged interception occurred on
January 22, 2002 during a neeting conducted by the Hospital’s
| abor/ managenent consultant Sue McQuen and the Hospital’s
Engi neeri ng Departnent enpl oyees, which included plaintiffs.

Plaintiffs contend that the nmeeting with the
| abor/ managenent consul tant was supposed to be confidenti al
They all ege that while the consultant was going to report back to
managenent certain concerns raised by the enpl oyees, the names of
t he enpl oyees expressing concerns woul d be kept confidential.
Nevert hel ess, plaintiffs contend that conpany managenent directed
a supervisor, fornmer defendant Mark Bal atgek, to tape-record the
nmeeting for managenent. Plaintiffs’ Conplaint asserts that the
all eged interception or oral communi cati ons was a conti nui ng
course of conduct by defendants.

Pr ocedur al Backgr ound

On June 16, 2003 Plaintiffs’ Conplaint (“Conplaint”)
was filed in the Court of Conmon Pl eas of Berks County,
Pennsyl vania. The Conplaint alleges nultiple violations of the

Pennsyl vania Wre Tapping and El ectronic Surveillance Control Act



(“Wretap Act”)2 (Counts I, Il, IIl, V, VI, and VI1l) and Title
Il of the Omibus Crinme Control and Safe Streets Act of 1968
(“Title 111”)3 (Counts 1V, VII and I X), as well as pendent state
law clainms for civil conspiracy (Counts X, XI and XIl), invasion
of privacy (Count Xl11), negligent supervision (Counts XV, XV
and XVI) and respondeat superior liability (Count XVil).

On July 14, 2003 defendant The Readi ng Hospital and
Medi cal Center together with individual defendants Jakob (Japp)
O ree, Mchael Forbes, Richard Mable and Paul McCoy, with the
concurrence of defendant Mark Bal at gek, renoved this action to
this court. Plaintiffs did not contest renoval.

By Order and Opi nion of the undersigned dated March 31,
2004 and filed April 1, 2004, we granted in part and denied in
part The Readi ng Hospital and Medical Center, Inc.’s, Jakob
Oree’'s, Mchael Forbes’, R chard Mable s and Paul MCoy’s Mbdtion
to Dismss. Specifically, we denied defendants’ notion to
dism ss Counts | through VIl and a portion of Count Xl I1 of
Plaintiffs’ Conplaint alleging invasion of privacy relating to
i ncidents occurring prior to January 22, 2002. W granted
defendants’ notion to dism ss Counts X, XI, XI, XIV, XV, XV,
XVIl and that portion of Count XIll alleging the January 22, 2002

i nci dent invol ving invasion of privacy.

2 18 Pa.C.S. A. 8§ 5701-5781

s 18 U.S.C. 8§ 2510-2522



By Rule 16 Status Conference Order of the undersigned
dat ed Novenber 12, 2004 we dism ssed defendants M chael For bes,
Ri chard Mable and Paul McCoy fromthis action.* On Decenber 21,
2004 plaintiffs filed a Stipulation of D sm ssal regarding
def endant Mark Bal at gek.

St andard of Revi ew

Rule 7.1(g) of the Rules of Cvil Procedure for the
United States District Court for the Eastern District of
Pennsyl vania allows a party to nmake a notion for reconsideration.
“The purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newy discovered

evidence”. Harsco Corp. v. Zlotnicki, 779 F.2d 905, 909 (3d G

1985) .

The noving party nust establish one of three grounds to
prevail on a notion for reconsideration: (1) the availability of
new evi dence not previously available; (2) an interveni ng change
in controlling law, or (3) the need to correct a clear error of

| aw or prevent manifest injustice. Brunson Conmmunications |nc.

V. Arbitron, Inc., 246 F.Supp.2d 446-447 (E.D. Pa. 2003).

A notion for reconsideration may not be used to present

for the first time new legal theories or to raise new argunents

4 In our Novenber 12, 2004 Order we noted that in our March 31, 2004
Order and Opinion we disnmissed Counts X, Xl and XIl of plaintiffs’ Conplaint,
the only counts which related to defendants M chael Forbes, Richard Mabel and
Paul McCoy. However, our March 31, 2004 decision did not specifically disniss
t hese defendants fromthis action. By our Novenber 12, 2004 Order, we
di sm ssed those defendants consistent with our March 31, 2004 deci sion.
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that coul d have been made in support of the original notion
Moreover, a notion for reconsideration may not advance new facts,
i ssues or argunents not previously presented to the court.

Farnsworth v. Manor Healthcare Corp., No. Cv.A 01-33,

2004 U.S. Dist. LEXIS 4383 at *5 (E.D. Pa. February 10, 2004).

Di scussi on

Def endants contend that in our March 31, 2004 deci sion,
we erred by not entirely dismssing plaintiffs’ claimfor
i nvasion of privacy (Count XIll).°> Specifically, defendants
contend that plaintiffs’ clainms for invasion of privacy are
barred by the exclusivity provisions of the Pennsylvania
Wor knmen’ s Conpensation Act (“WCA”).

The WCA provides, in pertinent part, that “the
liability of an enployer under this act shall be exclusive and in
pl ace of any other liability to such enployees...in any action at
| aw or otherw se on account of any injury or death defined in
[ 8§ 411] or occupational disease in [§ 27.1]."

Furthernore, the WCA defines “injury” and “injury
arising in the course of enploynent” as foll ows:

[I]njuries sustained while the enploye is

actually engaged in the furtherance of the
busi ness or affairs of the enployer...and

shall include all injuries caused by the
5 In our March 31, 2004 decision, based upon the expiration of the
statute of limtations, we disnmissed that portion of Count Xl Il alleging an
i nci dent on January 22, 2002 involving invasion of privacy. 1In all other

respects we enployed the discovery rule to pernit plaintiffs to go forward on
their other claims for invasion of privacy.
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condition of the prem ses...sustained by the
enpl oye, who, although not so engaged, is

i njured upon the prem ses occupi ed by or
under the control of the enployer, or upon
whi ch the enpl oyer’s business or affairs are
being carried on, the enploye’ s presence

t hereon being required by the nature of his
enpl oynent . . ..

In addition to the original argunments contained in
their notion to dismss, in their reply brief regarding the
within notion for reconsideration, defendants rely on the
deci sion and analysis of our forner colleague Chief United States

District Judge for the Eastern District of Pennsylvania Edward N.

Cahn in St. Luke's Hospital of Bethlehemv. O Leary, No. Cv. A

94-3724, 1994 U.S. Dist. LEXIS 17112 (E. D. Pa. Novenber 28,
1994) .

In O Leary former Chief Judge Cahn held that the
exclusivity provision of the WCA “does not nerely bar clains by
enpl oyees to recover for physical injuries, but also bars actions
based upon enotional damage.” O Leary, at *12. Hence, in
O Leary, Chief Judge Cahn dism ssed a claimfor invasion of
privacy because he found it was barred by the WCA

In their opposition to defendants’ original notion to
dism ss, plaintiffs advanced two theories why the WCA does not
bar their tort clains, including a claimfor invasion of privacy,
agai nst defendants. First, plaintiffs asserted that defendants

are precluded fromraising the Wirknen’s Conpensation Act defense



because defendants renoved this action to federal court.
Specifically, plaintiffs relied on the |anguage of 28 U S. C
8§ 1445 which provides: “A civil action in any State court
ari sing under the worknens’ conpensation |aws of such state may
not be renoved to any district court of the United States.”
28 U. S.C. § 1445(c).

Second, relying upon the decision of the Suprene Court

of Pennsylvania in Martin v. Lancaster Battery Conpany,

530 Pa. 11, 606 A 2d 444 (1992), plaintiffs averred that the
Wor knmen’ s Conpensation Act is not the exclusive renedy where
fraudul ent m srepresentation occurs, thus not every tort action
is barred by the WCA

In their response to defendants’ w thin notion,

plaintiffs rely on the decisions of the Superior Court of

Pennsyl vania in Uban v. Dollar Bank, 725 A 2d 815 (Pa. Super.

1999); Harris v. Easton Publishing Co., 335 Pa. Super. 141,

483 A . 2d 1377 (1984); and Aquino v. Bulletin Conpany,

190 Pa. Super. 528, 154 A 2d 422 (1959). Specifically,
plaintiffs assert that based upon the analysis contained in the

Urban, Harris and Aquino cases, plaintiffs’ clains for invasion

of privacy are not barred by the Wrknen's Conpensation Act. For
the follow ng reasons, we agree with plaintiffs.
Initially, we note that both plaintiffs and defendants

rely on cases not previously cited to the court in support of



their respective positions regarding the original notion to
dismss. Usually, new argunents are not addressed on a notion
for reconsideration where the issues could have been previously

rai sed. Far nswort h, supra. However, we conclude that in the

interests of justice, and in the exercise of our discretion, we
w Il address the all issues presented by the parties and consi der
the newly-cited authority in making our determ nation. See

Caudi Il Seed and Warehouse Conpany, Inc. v. Prophet 21, Inc.,

126 F. Supp.2d 937, 939 nl. (E.D. Pa. 2001).

A cause of action for invasion of privacy enconpasses
four analytically distinct torts: (1) intrusion upon secl usion;
(2) appropriation of nanme or |ikeness; (3) publicity given to
private life; and (4) publicity placing the person in a fal se

l[ight. Marks v. Bell Tel ephone Conpany of Pennsyl vani a,

460 Pa. 73, 85-86, 331 A 2d 424, 430 (1975). Plaintiffs’
i nvasi on of privacy claimalleges intrusion upon secl usion.

Section 652B of the Restatenent (Second) of Torts

provi des:
8§ 652B. Intrusion upon Seclusion
One who intentionally intrudes, physically or
ot herwi se, upon the solitude or secl usion of
another or his private affairs or concerns,
is subject to liability to the other for
i nvasion of privacy, if the intrusion would
be highly offensive to a reasonabl e person.
A cause of action for intrusion upon seclusion does not

depend upon any publicity given to the person whose interest is
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i nvaded or to his affairs. Rest at enent  (Second) of Torts 8 652B,

comment a. However, the other three causes of action under the
unbrella of invasion of privacy all require sone neasure of
publicity.

In Uban v. Dollar Bank, supra, the Superior Court of

Pennsyl vani a held that the Worknmen' s Conpensation Act is designed
to conpensate a person for physical or enotional inpairnment which
requires nedical treatment that can formthe basis for a

di sability under the WCA.  The court further held that a cause of
action for defamation “is designed to redress harmto one’s
reputation,” and an injury to one’'s reputation is not a
conpensabl e injury under the WCA. 725 A 2d at 819, (citing

Hammerstein v. Lindsey, 440 Pa. Super. 350, 655 A 2d 597 (1995)

(Weand, J., dissenting)).

Mor eover, the Superior Court noted that not al
injuries caused by enployer m sconduct are necessarily covered by
the WCA. 725 A 2d at 820 n.6. Rather, the WCA is designed to
conpensat e enpl oyees for a physical or enotional inpairnent,
occupational disease, nental illness or psychiatric injury
resulting fromenploynment. An injury to reputation is not a
personal injury, notw thstandi ng any concom tant physical or
mental injury. 725 A 2d at 8109.

In addition to the foregoing, in Harris and Aquino the

Superior Court held that damages for invasion of privacy are
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awarded in the sane way that general damages are awarded in

def anati on cases. Rest at enent (Second) of Torts Section 652H

provides that plaintiffs nmay recover damages for an invasion of
privacy including: (1) the harmto their interest in privacy
resulting frominvasion; (2) their nmental distress proved to have
been suffered if it is of a kind that normally results from such
i nvasi on; and (3) special danmage of which the invasion is a | egal
cause.

In this case, in their prayer for relief concerning
Count XIlIl of the Conplaint (Invasion of Privacy), plaintiffs do
not cl ai many physical or enotional damages. Rather, they seek
actual, statutory and punitive damages. Wile we know of no
statutory damages for invasion of privacy, plaintiffs may attenpt
to prove actual and punitive damages if defendants are found
liable for invasion of privacy.

Qur review of the four distinct causes of action that
enconpass the tort of invasion of privacy leads this court to the
conclusion that the torts of appropriation of nane or |ikeness,
publicity given to private life, and publicity placing the person
in false light clearly involve the redress of harmto one’s
reputation. However, finding that the tort of intrusion of
seclusion is a harmto one’'s reputation is a not as clear.

We address defendant’s notion for reconsideration

m ndful of the standard of review for the original notion to
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dismss. At this stage of the proceedi ngs, as we review
plaintiff’s intrusion-upon-seclusion claimwe understand we
shoul d not grant a notion to dism ss unless it appears beyond a
doubt that the plaintiffs can prove no set of facts in support of
their claimwhich would entitle themto relief. Gaves v.
Lowery, 117 F.3d 723, 726 (3d Cr. 1997).

Wth that standard of review in mnd, we conclude that
even if the information allegedly obtained by defendants were not
publicly dissem nated, plaintiffs’ reputation may be danmaged
anong defendants thensel ves. Any information obtained fromthe
tape recording of plaintiffs’ private conversations may result in
defendants viewing plaintiffs in a |less favorable |ight and
possi bly holding themin | ower esteem W conclude that it is
not free and clear from doubt whether that circunstance would
suffice to constitute harmto plaintiffs’ reputation with regard
to defendants even if the rest of the world is ignorant to the

i nformati on known to def endants. G aves, supra.

Accordi ngly, because we can articul ate sone possible
harmto plaintiffs’ reputation, we conclude that it is not free
and clear fromdoubt that plaintiffs can prove no set of facts in
support of their claimwhich would entitle themto relief.

G aves, supra.

We find the decisions of the Superior Court of

Pennsylvania cited by plaintiffs in Uban and the well-reasoned
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di ssent of Judge Weand in Hanmerstein persuasive. Mreover, we

conclude that the state of the | aw has changed since Judge Cahn’s
1994 decision in O leary. Therefore, we find defendant’s
reliance on that case m spl aced.

Nei t her Judge Weand’'s dissent in Hanmerstein nor the

Superior Court’s subsequent decision in Uban were decided at the
time of OLleary. Thus, Judge Cahn did not have the opportunity
to consider those well-reasoned decisions in his analysis. W
decline to specul ate what effect those decisions would have had
on Judge Cahn’s analysis. However, because we find the Superior
Court decisions persuasive, we decline to follow Judge Cahn’s
deci si on.

We concl ude that the decisions of the Superior Court of

Pennsylvania in Harris, Aquino and Urban are conpelling and

persuasive authority for the proposition that the tort of

i nvasion of privacy falls outside the WCA bar. “The opi ni ons of
internmedi ate state courts are ‘not to be disregarded by a federal
court unless it is convinced by other persuasive data that the

hi ghest court in the state woul d decide otherwise.’” Nationw de

Mut ual | nsurance Conpany v. Buffetta, 230 F.3d 634, 637 (3d. CGr

2000) (citing West v. Anerican Tel ephone and Tel egraph Co.,

311 U.S. 223, 61 S.Ct. 179, 85 L.Ed. 139 (1940)). Hence, in the
absence of any authority by the Suprene Court of Pennsyl vani a,

and in the absence of any persuasive authority to conpel a
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different decision, we are conpelled to follow the deci sions of
t he Superior Court of Pennsyl vani a.

In applying the standard of review on a notion for
reconsi deration, we conclude that defendants have not shown
either (1) the availability of new evidence not previously
avai l able; (2) an intervening change in controlling |aw, or
(3) the need to correct a clear error of |law or prevent manifest

i njustice. Brunson, supra. Accordingly, we conclude that our

March 31, 2004 decision properly decided the issues before the
court.

Concl usi on

For all the foregoing reasons, we deny defendant’s
notion for partial reconsideration of the March 31, 2004 Order of

t he under si gned.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD L. CARE;
LAVWRENCE CLAAR, Cvil Action
TREANTAFFELO KARAHALI AS; No. 2003-CV-04121
M CHAEL KLI NE;

GORDON KONEMANN,

FRANCI S A. RCSSI; and

LEE G SM TH,

Plaintiffs

)

)

)

)

)

)

)

)

)

)

VS. )
)

THE READI NG HOSPI TAL AND )
MEDI CAL CENTER, )
JAKOB (JAPP) OLREE, )
I ndividually, and in H's )
Capacity as Director of )
Facilities Managenent for The )
Readi ng Hospital and )
Medi cal Center, Inc.; )
)

JOHN AND JANE DCES 1 Through 20,
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I ndi vidually and in Their )

Capacities as Enpl oyees of The )

Readi ng Hospital and Medi cal )

Center, Inc., )

)

Def endant s )
ORDER

NOW this 31t day of March, 2005, upon consideration
of the Motion for Partial Reconsideration of the Court’s April 1
2004 Opinion and Order, which notion was filed by defendants
April 13, 2004; upon consideration of Plaintiffs’ Answer to
Hospital Defendants’ Modtion for Partial Reconsideration of the
Court’s April 1, 2004 Opinion and Order, which answer was filed
April 23, 2004; upon consideration of the briefs of the parties;

and for the reasons expressed in the acconpanyi ng Opi ni on,

| T IS ORDERED t hat defendants’ notion for parti al

reconsideration i s denied.

BY THE COURT:

[s/ JANMES KNOLL GARDNER
Janes Knol |l Gardner
United States District Judge
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